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Notice  was  given  on  August  2,  1976,  in 
the  Federal  Register  (41  FR  32370)  that 
the  Department  of  Housing  and  Urban 
Development  (HUD)  propKised  to  amend 
Chapter  VHI  of  Title  24  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  868.  TTiis  Notice  aliowed  30  days  for 
public  comments. 

HUD  has  received  over  25  separate 
communications,  all  of  them  with  mul¬ 
tiple  comments  and  recommendations. 
They  were  all  carefully  considered,  and 
many  changes  have  been  made  in  the 
regulations.  The  following  is  a  discussion 
of  the  principal  comments  and  changes. 

1.  It  was  suggested  that  the  definition 
of  Major  Repairs  (§  868.2)  be  modified  to 
delete  the  provision  excluding  from  the 
definition  Major  Repairs  due  to  PHA 
failure  to  perform  adequate  maintenance 
during  the  period  after  April  1, 1975.  The 
suggestion  was  not  adopted  because  that 
provision  is  necessary  to  Insure  the  in¬ 
tegrity  of  the  Performance  Funding  Sys¬ 
tem  formula  for  determining  operating 
subsidies. 

2.  It  was  suggested  that  the  regula¬ 
tions  provide  for  modernization  funding 
of  a  compr^ensive  painting  program. 
The  suggestion  was  not  adopted  because 
routine  interior  and  exterior  painting, 
not  Incident  to  a  modernization  activity, 
is  routine  or  nonroutine  maintenance 
that  cannot  qualify  for  modernization 
funding  under  the  definition  of  Major 
Repairs  (§  868.2) . 

3.  It  was  suggested  that  the  term 
“Major  Repairs”  be  retitled  as  “Sub¬ 
stantial  Non-Routine  Repairs”  to  reflect 
more  accurately  its  definition  (§  868.2). 
While  the  suggestion  has  merit,  HUD 
prefers  the  shorter  term.  The  sugges¬ 
tion  was  not  adopted. 

4.  It  was  suggested  that  the  distinc¬ 
tion  between  comprehensive  and  limited 
modernization  be  eliminated  and  that 
§  868.3  discuss  priority  Work  Items 
rather  than  types  of  Modernization.  Be¬ 
cause  HUD  believes  that  the  adminis¬ 
tration  of  the  modernization  program 
will  be  facilitated  by  merging  the  two 
types  of  Modernization,  the  suggestion 
was  adopted.  §  868.3  has  been  modified 
accordingly. 

5.  It  was  suggested  that  when  the 
PHA  presents  evidence  of  the  actual  need 
for  the  proposed  Work  Items  (§  868.4 
(a)),  the  PHA  should  also  be  required 
to  provide  evidence  of  consultation  with 
its  on-site  project  managers.  The  sug¬ 
gestion  was  not  adopted  because  the  ad¬ 
visability  of  consultation  should  be  left 
to  the  discretion  of  the  PHA. 

6.  HUD  has  deleted  the  requirement 
in  §  868.4(h)  (1)  (li)  which  provided  for 
Indian  Housing  Authorities  to  present 
evidence  of  compliance  with  Section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968.  TTie  substance  of  Section  3 


requironoits  are  ctmtalned  in  section 
7(b)  of  the  Indian  Self  Determination 
and  Education  Assistance  Act  and  the 
additional  reference  to  section  3  Is  im- 
necessary. 

7.  The  Department  of  Interior  re¬ 
quested  that  appropriate  references  be 
made  to  PHA  compliance  with  the  Na¬ 
tional  Historic  Preservation  Act  of  1966, 
the  Archeological  and  Historic  Preserva¬ 
tion  Act  of  1974,  and  Executive  Order 
11593  on  Protection  and  Enhancement 
of  the  Cultural  Environment.  The  re¬ 
quest  has  been  granted  and  §  868.4  and 
§  868.6(c)  have  been  modified  to  reflect 
these  requirements. 

8.  It  was  suggested  that  HUD  allow 
exceptions  to  the  requirement  that  mod¬ 
ernization  programs  be  completed  with¬ 
in  a  two-year  period  (§  868.4(f)  and 
§  868.6(d)  (2) ).  After  careful  considera¬ 
tion,  HUD  has  determined  to  retain  the 
provisions  as  published  for  comment.  It 
has  been  HUD’s  experience  that  almost 
all  modernization  programs  can  be  com¬ 
pleted  within  a  two-year  period  if  prop¬ 
erly  administered  by  the  PHA.  The  PHA 
is  required  to  plan  fund  expenditures 
and  work  progress  for  completion  within 
a  two-year  period  beginning  after 
amendment  of  the  Annual  Contribu¬ 
tions  Contract.  Under  §  868.12(b),  the 
appropriate  HUD  office  may  grant  an 
extension  of  the  two-year  period  on  a 
case-by-case  basis  if  the  PHA  is  unable 
to  complete  the  modernization  program 
within  that  period. 

9.  It  was  suggested  that  the  PHA  be 
required  to  permit  residents  to  make 
final  decisions  on  those  Work  Items 
where  aesthetics,  not  economy,  is  a  fac¬ 
tor.  The  suggestion  was  not  adopted  be¬ 
cause  the  PHA  has  final  responsibility 
for  all  aspects  of  the  modernization  pro¬ 
gram.  However,  PHA  responsibility  does 
not  preclude  PHA  adoption  of  resident 
preferences  or  recommendations  as  to 
aesthetics  or  other  aspects  of  the  pro¬ 
gram  at  the  PHA’s  option  (§  868.5). 

10.  Several  comments  expressed  con¬ 
cern  that  the  resident  participation  re¬ 
quirements  would  be  workable  only  if 
HUD  provides  adequate  time  between 
notification  to  PHAs  that  Moderniza¬ 
tion  Funds  are  available  and  the  dead¬ 
line  for  submitting  the  final  application. 
While  adequate  time  for  resident  par¬ 
ticipation  is  a  legitimate  concern,  HUD 
has  determined  that  the  regulation  pro¬ 
vides  an  adequate  time  frame  (§  868.5),. 

11.  It  was  suggested  that  HUD  pre¬ 
scribe  a  specific  process  for  PHA  con¬ 
sultation  with  residents.  The  suggestion 
was  not  adopted  because  it  is  desirable 
to  provide  the  PHA  with  maximum  fiex- 
ibility  in  implementing  resident  partici¬ 
pation  in  view  of  varying  local  situations 
(§  868.5). 

12.  Several  comments  suggested  that 
resident  participation  be  expanded  to  in¬ 
clude  priority  Work  Items.  The  sugges¬ 
tion  was  adopted,  except  where  Work 
Items  of  an  emergency  nature,  affecting 
the  life,  health,  and  safety  of  residents 
are  proposed  (§  868.5). 

13.  One  comment  objected  to  what  was 
perceived  to  be  a  deemphasis  of  the 
management  improvement  aspect  of  the 
modernization  program  and  suggested 


that  resident  participation  be  required 
In  aU  aspects  of  PHA  management  oper¬ 
ations  (§868.5).  The  extent  of  resident 
participation  In  all  aspects  of  PHA  man¬ 
agement  (^rations  is  beyond  the  scope 
of  this  regulation.  Therefore,  the  sug¬ 
gestion  was  not  adopted. 

14.  Many  comments  suggested  that 
several  items  required  to  be  included  in 
the  preliminary  application  be  deleted 
to  reduce  the  PHA’s  workload  and  to 
eliminate  duplication  of  items  already 
on  file  with  toe  appropriate  HUD  office 
and  to  be  examined  during  the  joint 
review.  Accordingly,  §  868.6(b)  has  been 
modified  to  reduce  the  number  of  re¬ 
quired  items. 

15.  Several  comments  questioned  the 
need  for  full  joint  review  coverage 
where  only  limited  modernization  or  pri¬ 
ority  Work  Items  are  proposed.  Accord¬ 
ingly.  §  868.6(c)  has  been  modified  to 
I>ermit  fiexibility  in  the  joint  review- 
process. 

16.  It  was  suggested  that  the  emphasis 
on  HUD  review  of  PHA  performance  in 
administering  previously  approved  mod¬ 
ernization  programs  discriminates  un¬ 
fairly  against  those  PHAs  that  have  not 
previously  participated  in  Moderniza¬ 
tion.  It  was  not  HUD’S  intention  In  the 
rule  as  proposed  to  discriminate  against 
those  PHAs.  To  avoid  possible  miscon¬ 
ception,  §  868.6(c)  (1)  (iv)  has  been 
modified  to  make  it  clear  that  past  per¬ 
formance  is  irrelevant  where  the  PHA 
has  not  previously  participated  in  Mod¬ 
ernization. 

17.  Many  comments  objected  to  the 
requirement  for  PHA  submission  of  bid¬ 
ding  documents  for  modernization  con¬ 
tracts  over  $5,000  in  all  Instances  to 
HUD  for  review  and  approval  before  in¬ 
viting  bids.  Accordingly.  §  868.7(c)  has 
been  modified  to  require  PHA  submission 
of  bidding  documents  for  modernization 
contracts  over  $50,000  except  that  the 
Director  of  the  appropriate  HUD  office 
may  require  an  inciividual  PHA  to  sub¬ 
mit  bidding  documents  for  moderniza¬ 
tion  contracts  over  $5,000  if  he  deter¬ 
mines  that  the  PHA  has  not  demon¬ 
strated  satisfactroy  performance. 

18.  Many  comments  objected  to  the  re¬ 
quirement  for  PHA  submission  of  pro¬ 
posed  award  of  modernization  contracts 
over  $10,000  or  the  approved  budget 
amount,  whichever  is  lower.  Because 
HUD  recognizes  that  if  the  bidding  docu¬ 
ments  correctly  and  accurately  reflect 
the  required  modernization  work,  the 
contract  award  process  is  less  critical. 
§  868.7(d)  has  been  modified  to  require 
PHA  submission  of  the  proposed  con¬ 
tract  award  <mly  w-here  the  proposal  ex¬ 
ceeds  the  approved  budget  amount,  ex¬ 
cept  in  certain  specified  instances,  such 
as  PHA  receipt  of  a  single  bid. 

19.  Many  comments  suggested  that 
the  requirement  for  PHA  submission  of 
proposed  contract  changes  was  too  re¬ 
strictive  and  would  impair  the  ability  of 
the  PHA  to  make  necessary  changes  In 
a  timely  manner.  HUD  has  accepted  the 
proposal.  Accordingly,  §  868.7(e)  has 
been  modified  to  require  PHA  sulmiis- 
slon  for  contract  changes  that  exceed 
the  latest  approved  budget  amoimt.  The 
section  has  also  been  modified  to  delete 
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the  requirement  for  PHA  submission 
where  the  contract  change  will  extend 
the  date  for  completing  wwk  by  m(Ke 
than  30  days,  and  to  add  the  require¬ 
ment  for  PHA  sulHnlsslon  of  time  extai- 
sions  for  causes  beyond  the  contractor’s 
control. 

20.  Several  c<Hnments  objected  to  the 
requirement  for  PHA  sulHnlssion  of  all 
documents  for  final  payment  of  the  con¬ 
tractor  (§  868.7(f) ) .  The  suggestion  was 
not  adopted  because  HUD  has  deter¬ 
mined  that  its  statutory  responsibilities 
require  oversight  of  such  payments. 

21.  It  was  suggested  that  §  868.8  on 
labor  provisions  be  deleted  because  these 
requirements  are  contained  in  the  An¬ 
nual  Contributions  Contrswit.  HUD  has 
determined  that  these  requirements  are 
basic  and  should  be  included  in  the  rule 
as  adopted. 

22.  It  was  suggested  that  Davis-Bacon 
wage  rates  not  apply  to  modernization 
work  being  performed  by  Force  Account 
Labor  (§  868.8(b)).  Payment  of  Davis- 
Bacon  wage  rates  is  a  statutory  require¬ 
ment. 

23.  It  was  suggested  that  §  868.10(b) 
be  modified  to  allow  small  PHAs  to  re¬ 
port  on  a  semi-annual  rather  than  a 
quarterly  basis.  The  suggestion  was  not 
adopted  because  of  the  necessity  for 
close  monitoring  of  modernization  work 
progress. 

24.  SecUcm  868.10  has  been  expanded 
to  require  PHA  submission  of  construc¬ 
tion  progress  reports.  HUD  has  deter¬ 
mined  that  proper  monitoring  of  the 
modernization  program  requires  submis¬ 
sion  of  such  reports. 

25.  It  was  suggested  that  the  require¬ 
ment  for  an  explanation  in  a  moderni¬ 
zation  quarterly  progress  report  where 
there  is  an  ovemm  of  10%  or  more  in 
actual  cumulative  expenditure^  in  com¬ 
parison  with  planned  cumulative  ex¬ 
penditures  be  deleted  (|  868.10(b)  (2) 

(i) ) .  The  suggestion  was  not  adopted  be¬ 
cause  HUD  must  be  advised  whether  the 
overrun  indicates  that  the  work  is  ahead 
of  schedule  or  that  performance  prob¬ 
lems  exist. 

26.  It  was  suggested  that  the  require¬ 
ment  for  PHA  submission  of  a  revision 
to  the  modernization  work  program  be 
deleted  where  an  extension  of  contract 
time  extends  the  date  for  completing 
work  by  more  than  30  days  (§  868.12(b>  > . 
The  suggestion  was  adopted. 

The  Department  has  determined  that 
this  regulation  does  not  have  a  substan¬ 
tial  environmental  impact.  A  copy  of 
the  Finding  of  InawJlicability  is  avail¬ 
able  for  public  inspection  during  regular 
business  hours  in  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  Secretary, 
Room  10141,  Department  of  Housing  and 
Urban  Development,  451  7th  Street.  S.W., 
Washington,  D.C. 

Note. — It  Is  hereby  certified  that  the  eco¬ 
nomic  and  inflationary  impacts  of  this  regu¬ 
lation  have  been  carefully  evaluated  in  ac¬ 
cordance  with  OMB  Circular  A-107. 

Accordingly,  Title  24  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 


ing  a  new  Part  868,  Modernization  Pro¬ 
gram — ^PHA-Owned  Projects,  to  read  as 
follows; 

Sec. 

868.1  Piurpose  and  scope. 

868.2  Definitions. 

868.3  Priority  Work  Items. 

868.4  EliglbUity  requirements  for  an  al¬ 

location  ot  Modernization  Funds. 

868.5  Resident  participation. 

868.6  Procedures  for  obtaining  ^proval  of 

a  modernization  program. 

868.7  Contracting  requirements. 

868.8  Labor  provisions. 

868.9  Requests  for  Modernization  Funds. 

868.10  Monitoring  and  evaluation. 

868.11  Revisions  of  modernization  program 

budget. 

868.12  Revisions  of  the  modernization  work 

program. 

868.13  Completion  of  modernization  pro¬ 

grams. 

.Authority:  United  States  Housing  Act  of 
1937,  (42  U.S.C.  1437  et  seq.)  sec.  7(d),  De¬ 
partment  of  HUD  Act  (42  U.S.C.  3535(d)). 

§  8(>8.1  Purpose  and  scope. 

The  purpose  of  this  Part  is  to  prescribe 
requirements  and  procedures  for  Mod¬ 
ernization  by  Public  Housing  Agencies  . 
(PHAs) of  PHA-owned  low-inccnne  pub¬ 
lic  housing  projects,  including  conveyed 
Lanham  and  Public  Works  Administra¬ 
tion  (PWA)  projects,  to  upgrade  living 
conditions,  correct  physical  deficiencies, 
and  achieve  operating  efficiency  and 
economy.  This  Part  does  not  api^  to 
the  Section  23  and  Section  10(c)  Leased 
Housing  Programs,  the  Section  23  Hous¬ 
ing  Assistance  Payments  Program,  the 
Section  8  Housing  Assistance  Payments 
Program,  the  Low-Rent  Housing  Home- 
ownership  Opportunities  Program  (Turn¬ 
key  in) ,  the  Mutual  Help  Home- 
ownership  Opportimitles  Program,  or  the 
Modernization  of  low-income  public 
housing  projects  undertaken  with  fimds 
derived  from  the  Community  Develop¬ 
ment  Block  Grant  Program  under  Title 
I  of  the  Housing  and  Community  Devel¬ 
opment  Act  of  1974  (42  U.S.C.  5301- 
5316). 

§  868.2  Ilefinhions. 

As  used  in  this  Part; 

“Act"  means  the  United  States  Hous¬ 
ing  Act  of  1937,  as  amended  (42  U.S.C. 
1430-1437j). 

“Annual  Contributions  Contract” 
(ACC)  means  a  contract  imder  the  Act 
between  the  Department  of  Housing  and 
Urban  Development  (HUD)  and  the 
PHA,  containing  the  terms  and  condi¬ 
tions  under  which  the  Secretary  makes 
loans  and  annual  contributions  to  as¬ 
sist  PHAs  in  providing  decent,  safe,  and 
sanitary  housing  for  families  of  low- 
incwne,  and  provides  Modernization 
Funds  to  PHAs  to  modernize  PHA- 
owTied,  low-income  public  housing  proj¬ 
ects. 

“Force  Account  Labor”  means  labor 
employed  directly  by  the  PHA  on  a  per¬ 
manent  or  a  temporary  basis. 

“Major  Repairs”  mean  Work  Items 
that  are  usually  not  recurrent,  are  sub¬ 
stantial  in  scope,  involve  expenditures 
that  would  otherwise  materially  distort 


tlie  level  trend  of  maintenance  expense, 
are  not  the  result  of  PHA  failure  to  per¬ 
form  adequate  maintenance  during  the 
period  after  April  1,  1975,  and  may  in- , 
elude  the  replacement  of  structural  ele¬ 
ments  due  to  normal  wear  and  tear  by 
items  of  substantially  the  same  kind. 

“Modernization”  means  capital  im¬ 
provements,  such  as  alterations,  better¬ 
ments,  additions,  replacements  or  Major 
Repairs  that  appreciably  extend  the  use¬ 
ful  life  of  the  property  (site,  structures, 
or  nonexpendable  equipment),  increase 
its  value  or  utility,  or  make  it  more  suit¬ 
able  for  its  intended  use. 

“Modernization  Funds”  means  funds 
derived  frwn  an  allocation  of  contract 
authority  under  section  5  of  the  Act  to 
increase  the  total  development  cost  of 
the  project  for  the  purpose  of  financing 
capital  Improvements  under  an  approved 
modemizatiem  program. 

“Operating  Funds”  mean  all  project 
revenues  (dwelling  rentals,  interest  in¬ 
come  received  during  the  operation  of 
the  project,  etc.) ,  operating  reserves,  and 
HUD  operating  subsidies  as  shown  on 
the  PHA's  approved  operating  budget. 

“Work  Item”  means  any  separately 
identifiable  unit  of  work  cemstituting  a 
part  of  a  modernization  program. 

§  868.3  Priority  work  items. 

Work  Items  relating  to  energy  con¬ 
servation.  compliance  with  Federal. 
State,  and  local  laws  relating  to  health 
and  safety,  preservation  of  the  basic  in¬ 
tegrity  of  the  structures  and  systems, 
and  immediate  and  demonstrable  cost- 
savings  to  the  PHA  are  priority  Work 
Items. 

§  868.4  Fligilnlity  reqiiirentonls  for  :»n 
alloeatitm  of  modernization  funds. 

To  be  eligible  few  an  siUocaticm  of  Mod¬ 
ernization  Furids,  the  PHA  shall; 

(a)  Present  evidence  of  the  actual 
need  for  the  proposed  "Wfork  Items: 

(b)  Propose  the  most  economical  way 
of  accwnpllshing  needed  Work  Items: 

(c)  Provide  accurate  cost  estimate;- : 

(d)  Limit  proposed  modernization  ex¬ 
penditures  to  eligible  Work  Items; 

(e)  Limit  proposed  Work  Items  to 
Work  Items  that  cannot  be  funded  from 
current  Operating  Funds; 

(f)  Present  evidence  of  management 
capability  to  complete  the  proposed  mod¬ 
ernization  program  within  a  two-year 
period  beginning  after  amendment  of 
the  ACC; 

(g)  Agree  to  correct  any  deficiences  in 
management  practices  for; 

(1>  Routine  maintenance  operations; 

(2)  Preventive  maintenance; 

(3)  Services  and  sup^rt  from  local 
and  State  government  and  community 
organizations  for  the  project,  including 
the  ongoing  operating  of  any  recreation¬ 
al  and  community  facilities; 

.  (4)  Rent  collection  policies  and  prac¬ 

tices  : 

(5)  Tenant  selection  policies; 

(6*  PHA  progress  in  achieving  resi¬ 
dent  employment  where  the  PHA  oper¬ 
ates  more  than  500  dwelling  units;  or 

(7>  Other  PHA  management  prac¬ 
tices  specifically  identified  HUD. 
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(h)  Present  evidence,  satisfactory  to 
HUD: 

(1)  In  the  case  of  Indian  Housing  Au¬ 
thorities  (IHAs) : 

(i)  Of  compliance  with  Title  n  of  the 
Civil  Rights  Act  of  1968  (Indian  Civil 
Rights  Act)  <25  U.S.C.  1301-1303)  or 
with  Title  VI  of  the  CTivil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4)  and  Title 
vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601-3619) ,  as  appUcable.  The  In¬ 
dian  Civil  Rights  Act  is  applicable  (Title 
VI  and  Title  vm  are  inapplicable)  to 
IHAs  established  by  exercise  of  a  tribe’s 
powers  of  self-government.  In  the  case 
of  an  IHA  established  under  State  law, 
the  applicability  of  the  Indian  Chvil 
Rights  Act  (or  of  Title  VI  and  Title  VUI) 
shall  be  determined  by  HUD  on  a  case- 
by-case  basis  in  accordance  with  24  C?FR 
805.105;  and 

(il)  Of  compliance  with  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b))  and  Executive  Order  11246  (30 
PR  12319). 

(2)  In  the  case  of  all  other  PHAs,  of 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  vm  of  the 
Civil  Rights  Act  of  1968,  Executive  Or¬ 
ders  11063  (27  FR  11527)  and  11246,  and 
Section  3  of  the  Housing  and  Urban  De- 
veloEwnent  Act  of  1968,  as  amended,  (12 
U.S.C.  1701U) . 

(i)  Propose  no  modernization  pro¬ 
gram  to  correct  construction  and  design 
deficiencies  in  projects  completed  less 
than  five  years  previously  unless  HUD 
has  advised  the  PHA  that  no  additional 
development  funds  can  be  made  avail¬ 
able; 

(j)  Present  evidence  of  compliance 
with  HUD  regulations  and  requirements 
under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001  et  seq.) ; 

(k)  Present  evidence  of  compliance 
with  resident  participation  requirements 
imder  §  868.5  of  this  Part; 

(l)  Obtain  HUD  clearance  mider  the 
National  Environmental  PoUcy  Act  (42 
U.S.C.  4321  et  seq.),  where  applicable; 
and 

(m)  Observe  the  requirements  of  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.) ,  the  Archeo¬ 
logical  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.),  and 
Executive  Order  11593  on  Protection  and 
Ekihancement  of  the  Cultural  Ekiviron- 
ment  (36  PR  8921) ,  where  applicable. 

§  8(>8..'>  KoitK'nl  pari i«-i|>iit ion. 

The  PHA  .shall  notify  the  residents  of 
the  project  to  be  modernized  and  the 
resident  organization,  if  any,  of  the  pro¬ 
posed  modernization  program,  afford 
residents  a  reasonable  opportunity  to 
present  their  views  on  the  proposed  pro¬ 
gram  and  alternatives  to  it;  and  give 
full  and  serious  consideration  to  resident 
recommendations.  The  PHA  shall  pro¬ 
vide  HUD  with  an  evaluation  of  resident 
recommendations,  indicating  the  reasons 
for  PHA  acceptance  or  rejection,  con¬ 
sistent  with  the  Priority  Work  Items 
under  §  868.3  and  the  PHA’s  own  deter- 
mlnaticHi  of  efficiency,  ec<momy,  and  need 


under  9  868.6(c)  (1)  (vil) .  Ihe  PHA  shall 
also  provide  a  c(H)y  of  this  evaluation  to 
the  residents  and  the  resident  organiza¬ 
tion,  if  any.  After  HUD  approval  of  the 
modernization  program,  ^e  PHA  shall 
Inform  the  residents  and  the  resident 
organization,  if  any,  of  the  approved 
Work  Items.  The  provisions  of  this  sec¬ 
tion  do  not  apply  where  Work  Items  of 
an  emergency  nature,  affecting  the  life, 
health,  and  safety  of  residents  are  pro¬ 
posed. 

§  868.6  I’roretiures  for  obtaining  ap¬ 
proval  of  a  niodorni/.alion  program. 

(a)  Informal  consultation.  The  PHA 
shall  consult  with  the  appropriate  HUD 
office  to  discuss  its  modernization  needs, 
to  obtain  Information  and  advice  on 
HUD  piollcies  and  procedures,  and  to  ex¬ 
plore  the  availability  of  Modernization 
Funds. 

(b)  Preliminary  application.  The  PHA 
shall  submit  to  the  appropriate  HUD 
Office  a  preliminary  application  in  letter 
form  which  shall  contain: 

(1)  A  brief  description  and  justifica¬ 
tion  of  each  Work  Item  proposed  for 
each  project  and  the  preliminary  esti¬ 
mated  amount  of  Modernization  Funds 
needed  to  finance  each  Work  Item; 

(2)  The  reasons  the  Work  Items  pro¬ 
posed  cannot  be  financed  from  current 
Operating  Funds;  and 

(3)  An  estimate  of  additional  Modern¬ 
ization  Funds,  if  any,  needed  to  complete 
previously  approved  modernization  pro¬ 
grams. 

(c)  HUD-PHA  joint  review.  The  PHA 
shall  participate  in  an  on-site  review 
with  the  appropriate  HUD  office  to  de¬ 
velop  a  mutual  agreement  on  the  scope 
of  the  proposed  modernization  program 
and  the  details  of  the  final  application. 

(1)  The  joint  review  shall  include: 

(i)  On-site  Inspection  of  the  proposed 
Work  Items  for  each  project,  the  time 
for  completion,  the  method  of  accwn- 
plishment  (by  contract  or  Force  Accoimt 
Labor),  cost  estimates,  and  the  method 
of  PHA  inspection  of  the  work; 

(ii)  PHA  need  for  the  technical  serv¬ 
ices  of  a  professional  architect/engineer 
in  planning,  designing,  and  implement¬ 
ing  all  or  part  of  the  proposed  modern¬ 
ization  program; 

(ill)  PHA  plan  for  organizing  and 
staffing  the  modernization  program; 

(iv)  PHA  performance  in  administer¬ 
ing  previously  approved  modernization 
programs,  if  applicable; 

(V)  PHA  compliance  with  civil  rights 
statutes,  executive  orders,  and  regula¬ 
tions,  as  applicable,  under  §  868.4(1) ; 

(vi)  Determination  of  the  applicabil¬ 
ity  of  9  868.4(1) ; 

(vil)  PH4  compliance  with  resident 
participation  requirements  under 
9  868.5; 

(vlii)  Determination  of  the  applicabil¬ 
ity  of  HUD  regulations  and  other  pub¬ 
lished  requirements  under  the  National 
Environmental  Policy  Act; 

(lx)  Determination  of  the  applicability 
of  9  868.4(m) ; 

(x)  PHA  managonent  pracUces;  and 

(xl)  Project  characteristics,  including: 


(A)  Anticipated  occupancy  rate  alter 
completion  of  the  proposed  moderniza¬ 
tion  program; 

(B)  Relationship  of  the  project  to  the 
adjacent  neighborhood; 

<C)  General  physical  condition  of  the 
project’s  systems  and  structures;  and 
(D)  Availability  of  community  serv¬ 
ices. 

(2)  HUD  reserves  the  cation  to: 

(i)  deemphasize  the  provisions  of 
pai'agraph  (c)  (1)  (x)  and  paragraph  <c) 
(1)  (xl)  of  this  section  where  only  prior¬ 
ity  Work  Items  are  proposed;  and 

(ii)  exclude  coverage  of  those  item.s  re¬ 
quired  under  paragraph  (c)(1)  of  thi.*- 
section  that  have  been  covered  by  audit 
or  other  HUD  review  process  conducted 
within  the  preceding  six  months. 

(d)  Final  application.  Upon  notifica¬ 
tion  from  HUD,  the  PHA  shall  submit 
to  the  appropriate  HUD  office  the  final 
application  which  shall  contain: 

(1)  A  program  budget,  in  a  form  pre¬ 
scribed  by  HUD,  describing  each  Work 
Item,  amount  of  Modernization  Funds  re¬ 
quested,  method  of  accomplishment, 
estimated  dates  for  starting  and  com¬ 
pleting  work,  and  a  summary  of  Work 
Items  by  project; 

(2)  A  work  program,  in  a  form  pre¬ 
scribed  by  HUD,  stating  the  estimated 
amount  of  Modernization  Funds  to  be 
expended  and  the  estimated  work  to  be 
completed  for  each  Work  Item  by  quar¬ 
ter  for  eight  quarters  (a  two-year  pe¬ 
riod)  ; 

(3)  An  organization  and  staffing  plan 
stating  the  proposed  organization,  staff¬ 
ing,  and  inspection  of  the  program; 

(4)  A  management  plan,  describing 
any  management  Work  Items  and  esti¬ 
mated  progress  by  quarter  for  eight  quar¬ 
ters  (a  two-year  period)  where  man¬ 
agement  deficiencies  have  been  identified 
by  HUD. 

(5)  A  PHA  report  on  compliance  by 
the  local  governing  body  with  the  terms 
of  the  Cooperation  Agreement  and  any 
additional  services  or  facilities  that  the 
PHA  plans  to  request  from  the  local  gov¬ 
erning  body; 

(6)  Environmental  data,  in  a  form 
prescribed  by  HuD,  under  procedures  to 
be  developed  by  HUD,  if  required;  and 

(7)  A  resolution  by  the  PHA  Board  of 
Commissioners : 

(i)  Approving  the  program  budget,  the 
work  program,  the  organization  and 
staffing  plan,  and  the  management  plan : 
and 

(ii)  Certifying  that: 

(A)  The  PHA  will  comply  with  all  pol¬ 
icies,  procedures,  and  requirements,  pre¬ 
scribed  by  HUD  for  the  modernization 
program; 

(B)  The  estimated  costs  of  the  mod¬ 
ernization  program  cannot  be  funded 
from  current  Operating  PHinds; 

(C)  TThe  proposed  Work  Items  are  eli¬ 
gible  for  modernization  funding; 

(D)  The  amount  of  Modernization 
Funds  requested  represent  the  PHA’s 
best  estimate  of  the  costs  of  the  modern¬ 
ization  program  described  in  the  final 
iq>plication; 

(E)  The  PHA  will  comply  with  civil 
rights  statutes,  executive  orders,  and 
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regulations,  as  applicable,  under  $  868.4 
-thi ;  and 

(P)  The  PHA  has  complied  with  HUD 
regulations  and  requirements  under  the 
Flood  Disaster  Protection  Act  of  1973 
or  that  such  regulations  and  require¬ 
ments  are  not  applicable. 

le)  ACC  ameTidment.  After  HUD  ap¬ 
proval  of  the  PHA’s  final  application, 
the  PHA  shall  enter  into  an  ACC  amend¬ 
ment  or  an  ACC  to  obtain  Modernization 
Funds. 

§  868.7  Contracting  rcquircniciil!*. 

(a)  Compliance  with  State  and  local 
lauf.  The  PHA  shall  comply  ;^ith  State 
and  local  laws  applicable  to  bidding  and 
contract  award. 

(b)  PHA  agreement  with  architect/ 
engineer.  The  PHA  shall  submit  the 
proposed  agreement,  if  any,  with  an 
architect/engineer  for  technical  services 
to  the  appropriate  HUD  office  for  re¬ 
view  and  approval  before  executing  the 
agreement. 

(c)  Bidding  documents.  The  PHA  shall 
submit  complete  plans,  drawings,  speci¬ 
fications,  and  other  related  documents 
for  each  proposed  modernization  con¬ 
tract  over  $50,000  to  the  appropriate 
HUD  office  for  review  and  approval  be¬ 
fore  inviting  bids.  If  the  Director  of  the 
HUD  office  with  whiclr  the  PHA  nor¬ 
mally  transacts  its  low-income  housing 
business  determines  that  an  individual 
PHA  has  not  demonstrated  satisfactory 
performance,  the  PHA  shall  submit  bid¬ 
ding  documents  for  each  proposed  mod¬ 
ernization  contract  over  $5,000. 

(d)  Contract  award  .(1)  The  PHA  shall 
submit  all  documents  relating  to  the 
proposed  award  of  modernization  con¬ 
struction  and  equipment  contracts  to 
the  appropriate  HUD  office  for  review 
and  approval  before  making  an  award 
where; 

(1)  The  amount  of  the  contract  ex¬ 
ceeds  the  amount  included  in  the  latest 
approved  modernization  program 
budget; 

(ii)  The  bidder  attempts  to  withdraw 
a  bid,  alleging  a  mistake;  or 

(iU)  The  PHA: 

(A)  Receives  a  single  bid; 

(B)  Proposes  to  disqualify  the  low- 
bidder; 

(C)  Proposes  to  reject  all  bids  re¬ 
ceived;  or 

(D)  Revises  the  contract  documents 
for  readvertising,  as  applicable  under 
paragraph  (c)  of  this  section. 

(2)  In  all  other  instances,  the  PHA 
shall  make  the  award  without  HUD  re¬ 
view  and  approval  after  the  PHA  Board 
of  Commissioners  or  the  designated  PHA 
official  has  certified  that; 

(i)  The  bidding  was  conducted  in  com¬ 
pliance  with  State  and  local  lawrs  and 
Federal  regulations; 

(ii)  The  award  does  not  exceed  the 
amount  included  in  the  latest  approved 
modernization  program  budget; 

(iii)  The  low  bid  has  been  accepted; 
and 

(iv)  The  award  has  been  informally 
cleared  wdth  the  apprc^rlate  HUD  office 
to  determine  that  the  contractor  is  not 


on  the  Consolidated  List  of  Debarred. 
Suspended,  ai.d  Ineligible  Contractors 
and  Grantees. 

(e>  Contract  changes  and  time  exten¬ 
sions.  Except  in  an  emergency  endanger¬ 
ing  life  or  property,  the  PHA  shall  sub¬ 
mit  to  the  apprcH>riate  HUD  office  for 
review  and  approval  all  proposed  con¬ 
tract  charges  that  exceed  the  latest  ap¬ 
proved  budget  amount  or  change  Uie 
approved  scope  of  the  work  by  adding 
new-  Work  Items,  deleting  approved 
Work  Items,  or  lowering  the  work  or 
material  quality  and  all  proposed  time 
extensions  for  causes  beyond  the  con¬ 
tractor’s  control  before  Issuing  changes 
to  the  contractor. 

(f)  Contract  settlement.  Regardless 
of  the  amount  of  the  contract,  the  PHA 
shall  submit  all  documents  for  final  poj-- 
ment  of  the  contractor  to  the  appropri¬ 
ate  HUD  office  for  review  and  approval 
before  making  the  payment. 

§  868.8  I.ahor  p^ovi^ion•s. 

(a>  Technical  loage  rates.  Under  sec¬ 
tion  12  of  the  Act,  the  PHA  and  its  con¬ 
tractors  shall  pay  not  less  than  the 
wages  prevailing  in  the  locality,  as 
determined  or  adopted  (subsequent  to  a 
determination  under  applicable  State  or 
local  law)  by  the  Secretary,  to  all  archi- 
.tects,  technical  engineers,  draftsmen, 
and  technicians  employed  by  the  PHA 
itself  or  by  an  architect/engineer  or 
other  contractor  engaged  by  the  PHA. 
for  a  modernization  program. 

tb)  Davis-Bacon  Act.  Under  section 
12  of  the  Act,  the  PHA  and  its  contrac¬ 
tors  shall  pay  not  less  than  the  wastes 
prevoiling  in  the  locality,  as  predeter¬ 
mined  by  the  Secretary  of  Labor,  imder 
the  Davis-Bacon  Act  (40  U.S.C.  276a 
et  seq.),  to  all  laborers  and  mechanics 
employed  by  the  PHA  itself  or  by  a  con¬ 
tractor  engaged  by  the  PHA  for  mod¬ 
ernization  work  or  contracts  over  $2,000. 

§  868.9  Keqii<"»ls  for  iiiotlerni/.aliun 
funds. 

To  request  Modernization  Funds 
against  the  approved  modernization 
program,  tlie  PHA  shall ; 

(a)  Consult  informally  with  the  ap¬ 
propriate  HUD  office  as  to  the  amount 
of  Modernization  Funds  needed  for  the 
time  period  in  question,  the  immediately 
of  need,  and  the  method  of  financing; 

(b)  Submit  a  request  to  the  appro¬ 
priate  HUD  office  for  only  the  amoimt  of 
Modernization  Funds  needed  for  the 
time  period  in  question  and  support  the 
request  with  a  written  justification,  in 
a  form  prescribed  by  HUD;  and 

(c)  Submit  the  latest  required  prog¬ 
ress  reports  imder  §  868.10(b)  and 
§  868.10(c),  unless  the  first  required  re¬ 
port  is  not  yet  due. 

§  868.10  Monitoring  and  evaluation. 

(a)  On-site  physical  inspections.  'The 
PHA  shall  provide,  by  contract  or  other¬ 
wise,  adequate  and  competent  supervi¬ 
sory  and  Inspection  personnel  during 
Modernization,  whether  the  work  is  per¬ 
formed  by  contract  or  Force  Account  La¬ 
bor  and  with  or  without  the  services  of 


an  architect 'engineer,  to  assure  work 
quality  and  progress. 

(bi  Progress  reporting.  For  each  quar¬ 
ter  until  completion  of  the  moderniza¬ 
tion  program,  the  PHA  shall  submit,  in 
a  form  prescribed  by  HUD,  to  the  appro¬ 
priate  HUD  office : 

1 1  •  A  modernization  quarterly  prog¬ 
ress  report,  showing  the  PHA’s  actual 
performance  in  comparison  witli  its 
planned  performance  contained  in  the 
modernization  work  program,  by  Work 
Item  for  each  project,  including  the 
planned  and  actual  expenditures  during 
the  preceding  quarter  and  cumulatively, 
and  the  work  planned  but  not  accom¬ 
plished. 

(2>  An  explanation,  including  the  rea¬ 
sons  for  the  deficiency  and  the  corrective 
actions  which  the  PHA  has  planned  or 
taken,  where  the  modernization  quar¬ 
terly  progress  report  indicates: 

(i>  .4n  overrun  or  underrun  of  10 r,'  or 
more  in  actual  cumulative  expenditures 
in  comparison  with  planned  cumulative 
expenditures;  or 

(ii)  Any  work  planned  but  not  acco:-.- 
pli-shcd  during  any  previous  quarter. 

(3>  A  narrative  report,  describing  the 
PHA’s  actual  performance  in  comparison 
with  its  planned  performance  contained 
in  the  modernization  management  plan 
including  the  cm-rent  status  of  each 
management  Work  Item  and  an  explana¬ 
tion  if  no  progress  has  been  made. 

(c)  Progress  reporting  for  previousJ:/ 
approved  modernization  programs.  By 
April  20,  1977,  any  PHA  with  an  incom¬ 
plete  modernization  program  approved 
before  July  1,  1974,  shall  submit  to  the 
appropriate  HUD  office  a  plan  for  com¬ 
pleting  the  program  within  one  year 
from  the  effective  date  of  this  regula¬ 
tion.  Beginning  with  the  quarter  ending 
March  31,  1977,  for  each  quarter  until 
completion  of  the  modernization  pro¬ 
gram,  the  PHA  shall  submit,  in  a  form 
prescribed  by  HUD,  to  the  appropriate 
HUD  office ; 

(DA  statement  of  modernization  costs 
for  each  incomplete  modernization  pro¬ 
gram;  and 

(2'  A  summary  report  on  the  status  of 
all  Modernization  Funds  approved  before 
July  1.  1974. 

(d)  Construction  reporting.  'The  PHA 
shall  submit  construction  progi-ess  re¬ 
ports,  on  forms  prescribed  by  HUD.  to  the 
appropriate  HUD  office. 

§  868.1 1  Revisions  of  the  inoderni/.alion 
program  Inidget. 

'The  PHA  shall  not  incur  any  modern¬ 
ization  cost  in  excess  of  the  total  ap¬ 
proved  modernization  budget.  TTie  PHA 
shall  submit  a  revision  of  the  moderniza¬ 
tion  budget,  in  a  form  prescribed  by  HUD, 
to  the  appropriate  HUD  office  for  review 
and  approval  if  the  PHA  plans  (wdthln 
the  total  approved  modernization  budg¬ 
et)  to: 

(a)  Delete  or  substantially  revise  ap¬ 
proved  Work  Items; 

(b)  Add  new  Work  Items;  or 

(c)  Incur  modemlzati(Hi  costs  In  ex¬ 
cess  of  the  approved  budget  amount  for: 

(1)  A  Work  Item;  or 

(2)  Any  project. 
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§  8<)8. 12  «f  lh«- 

iion  work  program. 

The  PHA  shall  submit  a  revision  of  the 
modernization  work  program,  in  a  form 
prescribed  by  HUD,  to  the  appropriate 
HUD  office  for  review  and  approval 
where  there  is: 

(a)  A  revisicm  of  the  modernization 
program  budget;  or 

(b)  A  determination  by  the  appropri¬ 
ate  HUD  office  that  the  PHA  is  imable 
to  complete  the  modernization  program 
within  the  two-year  period  because  of : 

(1)  Circumstances  beyond  the  control 
of  the  PHA;  or 
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<ii)  Improper  PHA  administration  of 
the  modernization  program. 

§  868.13  Completion  of  modern i/^t ion 
programs. 

Upon  c<»npletlon  of  modernization 
programs,  the  PHA  shall  submit  the  ac¬ 
tual  modernization  cost  certificate,  in  a 
form  prescribed  by  HUD,  to  the  appro¬ 
priate  HUD  office  for  review,  audit  veri¬ 
fication,  and  approval.  If  the  audited 
modernization  cost  certificate  Indicates 
that  excess  funds  have  been  provided,  the 
PHA  shall  dispose  of  the  excess  funds  as 
directed  by  HUD.  If  the  audited  modeml- 


1 


zatlon  cost  certificate  discloses  unauthw- 
ized  expenditures,  the  PHA  shall  take 
such  corrective  action  as  HUD  may  di¬ 
rect.  The  PHA  shall  enter  into  an  ACC 
amendment  to  reflect  actual  modemlza- 
tl<m  costs  or  corrective  action  taken, 
where  determined  necessary  by  HUD 

Effective  date:  This  regulation  shali  be- 
effective  February  1;  1977. 

John  T.  Howley, 
Acting  Assistant  Secretary  lor 
Housing  —  Federal  Housing 
Commissioner. 
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